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Costs In The Superior Court of Justice

Where you can get help with your case

Information If You Represent Yourself

Law Help Ontario is a project of Pro Bono Law Ontario that
provides pro bono legal services to people who cannot
afford to hire a lawyer and are unrepresented in a legal
matter. The project is currently piloting two self-help
centres in courthouses in the Toronto area. In the future,
centres may be launched in other locations across
Ontario. The Law Help Ontario web site provides online
resources relating to pro bono legal services.

If you live in the Toronto area, have a civil matter and are
unrepresented because you cannot afford a lawyer, visit

us at our centre in Superior Court or Small Claims Court.
You may be eligible for free (pro bono) legal advice.

Get legal help in person on a civil case such as:

e starting or defending a civil action in Superior Court
e motions in Superior Court
e appeals (merit assessment only)

We CANNOT help you at the centre with: family law
matters, criminal cases, human rights, landlord and
tenant matters etc. Please refer to our online
resources for information that might be available in
these areas.

If you are located in other areas of the province or need
help in another area of the law, check out our online
resources at lawhelpontario.org.

Rules of Civil Procedure

The Rules of Civil Procedure describe how litigation is
handled in the Superior Court of Justice. The Rules will
guide you through every step of your case and set time
limits for when certain steps must be done. To view the
Rules of Civil Procedure, go to
http://www.canlii.org/on/laws/requ/1990r.194/index.html

Forms

Official court forms must be used when you bring a dispute
to court and you must format your forms in accordance
with the formatting requirements of the Rules of Civil
Procedure (e.g. Rule 4.01) before filing them with the
court. Visit www.lawhelpontario.org for help with forms.

This guidebook provides
general information about civil,
non-family claims in the
Superior Court of Justice of
Ontario. It does not explain the
law. Court staff (and this
guidebook) can only give you
legal information, not legal
advice. They can help you file
documents or swear your
affidavits, but they cannot tell
you whether you should do
something. Legal advice must
come from a lawyer.

Before proceeding with a case in
the Superior Court of Justice on
your own, consider talking to a
lawyer to help you understand the
law and the procedures that
might apply to your case.

If you do not have a lawyer, you
will have to prepare your case
and do the legal research to
represent yourself. You will have
to do all the things a lawyer would
do and it will not be easy.

You will need to learn about:

« the court system;

« the law that relates to your
case;

« what you and the other side
need to prove; and

« the possible legal arguments for
your case.

You will also need to know about
the court rules and forms that
must be used in your case. If you
do not understand these things,
you might miss something (e.g. a
deadline) and hurt your case. You
might be ordered to pay some or
all of the costs of the other party.
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Costs In The Superior Court of Justice

1. Introduction

This guidebook provides an overview of the principles and procedures for determining costs in
proceedings at the Superior Court of Justice. The most important rules that govern costs are set
out in Rules 57 and 58 of the Rules of Civil Procedure (referred to in this document as Rules).

You should read Rules 57 and 58 carefully before preparing your documents. In addition, you
should read the guidebook called Common Terms in the Superior Court of Justice and the tip
sheet called Costs of Proceedings both of which will help you better understand what some of
the terms mean that are used in this guidebook. Both of these are available on the Law Help
Ontario website at www.lawhelpontario.org.

You should also consider talking to a lawyer about the issue of costs. Information about where
to obtain free legal advice is set out on the front page of this guidebook.

2. What are costs?

If you are a party to a Superior Court of Justice proceeding and are successful, you may request
that the other party pay your costs. The court may award costs to compensate the successful
party for disbursements (out-of pocket expenses) paid during the action, plus time spent, or legal
fees relating to the action. Generally, costs will be awarded in accordance with the Rules, and
will typically amount to roughly half of the total cost of a lawyer. These are called partial
indemnity costs.

The general rule is the amount of costs will be fixed by the court in accordance with section 131
of the Courts of Justice Act, and after considering some or all of the factors set out in Rule
57.01(1). You should come to court prepared for the judge or master to fix the costs. Note that
in exceptional circumstances, the court may refer costs to an assessment under Rule 58.

In fixing the amount of costs, the court may look to the result in the proceeding, any written offer
to settle, the experience of the lawyers involved, the rates charged, the hours spent on the case,
and the amount that an unsuccessful party could reasonably expect to pay. Rule 57.01(1) should
be reviewed for a full list of the factors the court may consider in awarding costs. Some of the
factors a court may consider include:

The amount claimed and the amount recovered in the proceeding;

The relative success of each party;

How complicated the proceeding was;

If the proceeding raised important issues;

The conduct of a party that increased or decreased, unnecessarily, the time to hear the
proceeding;

If a step in the proceeding was taken out of spite, unnecessarily, improperly, negligently
or by mistake;

orwdPE

o
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7. If a party denied or refused to admit anything that should have been admitted;

8. If a party started two proceedings when one would have worked, or increased costs by
refusing to help parties on the same side;

9. The experience, rates and hours spent by the lawyer for the party entitled to the costs on
the case;

10. The amount that an unsuccessful party could reasonably expect to pay; and

11. Any other matter relevant to the issue of costs.

No single factor determines whether costs will be awarded by the court. However, the court
normally places a lot of emphasis on the result of the proceeding and any written offers to settle
(Rule 49). You should read the guidebook called Alternatives To Trial, available on the Law
Help Ontario website at www.lawhelpontario.org, to better understand how offers to settle can
affect the amount of costs that a court might award.

Occasionally, if there has been negative conduct in the course of the proceeding, such as fraud,
the court may order that substantial indemnity costs be paid to the successful party. Substantial
indemnity costs cover almost all of a party’s legal expenses.

You should also be aware that the Rules may contain specific directions concerning costs in
certain proceedings, such as with motions for summary judgment (Rule 20.06). You should

always review the Rules governing your proceeding in full in order to determine whether any
costs sanctions may be applicable.

3. Requesting an order for costs

You may request costs when you start your proceeding, such as in your statement of claim,
notice of application, or in your notice of motion.

If you are a defendant, you may make a claim for costs in your statement of defence or in your
response to the application.

You may also request costs at the end of your hearing and, in most cases, the court will ask both
parties at that time for their submission on whether costs should be awarded and how much
should be awarded.

Where there is a motion before the hearing of the main proceeding, the court will fix the costs of

the motion and order them payable within 30 days, unless the court is satisfied that a different
order would be more just [Rule 57.03(1)(a)].

4. Entering a court order

The party who is successful in a proceeding is generally responsible for:

« preparing the draft formal order of the court;
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+ sending it to the other parties represented at the proceeding for their approval. (Note: by
approving the order, you are agreeing that the order accurately sets out the terms of the
order made by the court. It does not mean that you necessarily agree with the order that
was made against you); and

» submitting the order to the court so that it can be signed and entered.

The entering of your order means that your order is reviewed, the original order is sealed with
the court seal, and all copies of the order are stamped by the court registrar.

The order must be in the form set out in the Rules. Once an order is entered, a copy will be
given to the party who submitted it for entry. That party is responsible for providing a copy of
the entered order to the other parties involved in the proceeding. For more detailed information,
see the tip sheet called How Do I Issue and Enter My Order? available on the Law Help Ontario
website at www.lawhelpontario.org.

5. Self-representation and costs

The court has the power to award costs to a party who does not have a lawyer and is representing
himself or herself [Rule 57.01(4)(e)]. However, the case law has established that self-
represented litigants are not entitled to costs calculated on the same basis as the litigant who
retains a lawyer. The self-represented litigant should not recover costs for the time and effort
that any litigant would have to devote to the case, like coming to court, since all litigants suffer a
loss of time through their involvement in the proceedings.

Costs are only awarded to those self-represented persons who can demonstrate that they devoted
time and effort to do the work ordinarily done by a lawyer retained to conduct the litigation and,
therefore, incurred a cost by not being able to spend time earning income in some other way,
such as missing work.

A self-represented person must provide receipts that prove that he or she lost money as a result
of doing work that a lawyer would normally do. This could include travel expenses,
photocopying transcripts, and time off work or child-care expenses.

When do | prepare a bill of costs or costs outline?

A bill of costs (Form 57A) and a costs outline (Form 57B) are usually used by lawyers but they
may be modified for use by a self-represented litigant who is seeking costs. For example, a self-
represented litigant does not have any fees because they are not paying a lawyer to represent
them.

For your reference, Forms 57A and 57B are set out at the end of this guidebook. These forms
will also assist you in understanding how the opposite party, if represented by a lawyer,
determines the amount of costs requested in the proceeding. You may wish to use these forms as
guides in preparing your own informal bill of costs or costs outline.
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Tips for preparing your bill of costs or costs outline
1. Bill of Costs

A bill of costs is prepared at the end of your proceeding. The party awarded costs shall serve a
bill of costs on the other parties and shall file it, with proof of service.

The bill of costs is made up of fees and disbursements. Disbursements are your out-of -pocket
expenses. Generally, this includes things like court filing fees, photocopying, faxes, long
distance telephone calls, amounts paid to experts for experts’ reports or testimony in court,
witness fees, and any postage. The bill of costs should set out an itemized list of your
disbursements with a total.

The bill of costs is set out in Form 57A. The claim for fees and disbursements is itemized
following the items set out in Part 1l of Tariff A under the Rules. Copies of the dockets or other
evidence should be attached to verify the claim for fees. Copies of invoices and other relevant
evidence should be attached in support of the claim for disbursements.

2. Costs Outline

A cost outline is prepared for any step in a proceeding in which you intend to seek costs, such as
a motion, unless the parties agree on the amount of costs for that step in the proceeding.

The costs outline set out in Form 57B should not exceed three pages in length. It should set out
the relevant fees and disbursements, and points in support of the costs sought with reference to
the factors set out in Rule 57.01(1). For more information about how to request costs, see the tip
sheet called Costs of Proceedings available on the Law Help Ontario website at
www.lawhelpontario.org.

What happens once the bill of costs has been prepared?

Once the bill of costs has been created, it will be sent to the opposing party who has been ordered
to pay your costs. The other party will state whether they agree with the amounts you have
claimed or, if not, which items or disbursements are in dispute. A copy of your bill of costs
should be filed, with proof of service, with the court registrar.

6. Assessments of Costs

There are a number of circumstances where a party may have his or her costs assessed under
Rule 58. Examples include:

* in special cases, when the court refers costs for assessment;

« where arule or order provides that a party is entitled to costs and the costs have not been
fixed by the court;

« if a settlement agreement includes the payment of costs and the amount is not included in
or determined by the settlement;
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« when a party has obtained default judgment and requests that costs be assessed,;

» by the party whose formal offer to settle has been accepted and does not provide for
costs;

* by the defendant when the plaintiff discontinues the action; or

* Dby the plaintiff when the defendant withdraws their defence.

If you obtain an order for costs after a trial, you can make an appointment with the assessment
officer to assess the costs on filing a bill of costs and a copy of the order or of the document
giving rise to the party’s entitlement [Rule 58.03(1)].

Note that the assessment process discussed in this guidebook does not address solicitor and client
assessments under the Solicitors Act, R.S.0. 1990, c. S.15. For information on those types of
assessments, you should refer to the tip sheet called How Do I Get a Lawyer’s Bill Reviewed?
available at the Law Help Ontario website at www.lawhelpontario.org.

Assessment of costs by an assessment officer

Costs are assessed (reviewed and calculated) by the assessment officer when costs are not fixed
by the court order awarding costs. This means that you and the other party (and your lawyers, if
you or the other party are represented) will go to a hearing and go through the bill of costs with
the assessment officer.

At the end of the assessment, the assessment officer will sign a certificate of assessment of costs
(Form 58C) setting out the amount of costs assessed and allowed. The certificate may be filed in
the court registry and enforced as if it were a judgment. The enforcement of the certificate may
however be subject to an objection under Rule 58.10 or an appeal from the assessment under
Rule 58.11. A sample Form 58C is set out at the end of this guidebook.

Getting a hearing to assess costs

If you are the party entitled to costs, you may obtain a notice of appointment for assessment of
costs (Form 58A). You must file a bill of costs and a copy of the court order or other document
that allows for the party’s entitlement. The notice and the bill of costs must be served on every
other party interested in the assessment at least 7 days before the date of the assessment hearing.

If you are the party liable for costs, where the party entitled to costs does not serve a bill of costs
within a reasonable time, you may obtain a notice to deliver a bill of costs for assessment (Form
58B). The notice must be served on every party interested in the assessment at least 21 days
before the date of the assessment hearing. On being served, the party required to deliver a bill of
costs must file and serve a copy of the bill of costs on every party interested in the assessment at
least 7 days before the date of the assessment hearing.

You can make an appointment for a hearing with an assessment officer by calling the court
registry where the proceeding was commenced or heard or in a county agreed on by the parties
asking for a date for an assessment of costs.
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As a courtesy, you should set the hearing date at a time when the other interested party is
available. If you do not, the other interested party may apply for an adjournment to a time that is
more convenient.

When you call the court registry to set the date for the assessment of costs, you will need to
know the name of your proceeding and the Superior Court of Justice file number.

Preparing for the assessment hearing

If the party required to pay costs disagrees with any disbursements or items you have claimed,
you should prepare an affidavit setting out the reason for your claim. For disbursements that are
in dispute, attach a copy of the invoice or bill, and a receipt showing that you have paid for it.

You should take these documents to the assessment hearing:

« The entered order awarding you your costs;

» A copy of the notice of appointment and bill of costs;

« A copy of your affidavit (if applicable);

» A certificate of assessment of costs (Form 58C), with the name of the case filled in for
the assessment officer to sign at the completion of the hearing;

* Receipts in support of all your disbursements; and

« Copies of any documents for which you are making a claim on your bill of costs, such as
the statement of claim, list of documents and discovery transcripts.

The assessment hearing

You should stand when the assessment officer enters or leaves the hearing room. When you
speak to the assessment officer, he or she may be addressed as Madam Assessment Officer or
Mr. Assessment Officer, or, if the assessment officer is also a master, you should address him or
her by their title followed by their last name, such as “Master Smith”.

The party claiming costs--the lawyer--must prove that he or she is entitled to the costs and that
the costs are reasonable. The party claiming costs may also be required to demonstrate:

« Entitlement to claim costs (this may be demonstrated through reference to the order that
allows for the party’s entitlement to costs, which is filed with the assessment officer).

« Disputed disbursements. Bring receipts showing that you paid the disbursements and that
they were reasonable and necessary expenses.

» Disputed tariff items. The lawyer must show that he or she performed the listed activities.
The lawyer should prove the length of the activity. The lawyer must explain the work
that was done in order to justify the amount claimed.

The assessment officer will make a decision about the amount of costs to which you are entitled.
In making this determination, the assessment officer is guided by the factors set out in Rule
58.06, including the amount involved in the proceeding, the complexity of the proceeding, the
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importance of the issues, the length of the hearing, and the conduct of the parties. For a full list
of the factors to be considered on assessment, Rule 58.06 should be reviewed in its entirety.

When the assessment is concluded, the assessment officer will set out the amount of costs
assessed and allowed in the certificate of assessment (Form 58C). File the signed certificate of
assessment of costs in the court filing office. A filing fee is required.

Responding to an assessment of costs

Prior to the assessment hearing, you should request, in writing, copies of the receipts for any
disbursements that you believe are unreasonable or unnecessary.

You may also negotiate with the opposing party to settle the amount of costs. In other words, you
can agree on an amount that you are willing to pay for costs. You may be asked to sign a consent
certificate of assessment of costs, which means that you are agreeing to pay the amount set out in
the consent certificate. Once the consent certificate is filed with the court it may be enforced as if
it were an order of the court.

At the assessment of costs hearing, the assessment officer will ask you what items you are
disputing on the bills of costs. You should be prepared to explain why you disagree with the
other party’s claim for costs.

For more information about court processes, read the other guidebooks and tip sheets in
this series available online at www.lawhelpontario.org.

For the definitions of some of the terms used in this guidebook, see the guidebook
called: “Common Superior Court of Justice Terms”

Your feedback is important to us.
Please tell us how we can help you better by taking a moment to comment on this Guidebook.
Was this Guidebook helpful to you and why? What can we do to make this Guidebook better?

Send your response to lho@pblo.org or
393 University Avenue, Suite 110, Toronto, Ontario M5E 1ES6.
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Appendix 1. Bill of Costs (Form 57A)

[INSERT GENERAL HEADING AS DESCRIBED IN PART 4 OF THE GUIDEBOOK CALLED STARTING A
CIVIL PROCEEDING IN THE SUPERIOR COURT OF JUSTICE]

BILL OF COSTS
AMOUNTS CLAIMED FOR FEES AND DISBURSEMENTS

(Following the items set out in Tariff A, itemize the claim for fees and disbursements. Indicate the names of the lawyers,
students-at-law and law clerks who provided services in connection with each item.

In support of the claim for fees, attach copies of the dockets or other evidence.

In support of the claim for disbursements, attach copies of invoices or other evidence.)
STATEMENT OF EXPERIENCE

A claim for fees is being made with respect to the following lawyers:

Name of lawyer Years of experience

TO: (name and address of lawyer or party)
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Appendix 2: Costs Outline (Form 57B)

[INSERT GENERAL HEADING AS DESCRIBED IN PART 4 OF THE GUIDEBOOK CALLED STARTING A
CIVIL PROCEEDING IN THE SUPERIOR COURT OF JUSTICE]

COSTS OUTLINE
The (identify party) provides the following outline of the submissions to be made at the hearing in support of the costs the party will seek
if successful:

Fees (as detailed below) $
Estimated lawyer's fee for appearance $
Disbursements (as detailed in the attached appendix) $

Total $

The following points are made in support of the costs sought with reference to the factors set out in subrule 57.01(1):

e the amount claimed and the amount recovered in the proceeding

o the complexity of the proceeding

o the importance of the issues

o the conduct of any party that tended to shorten or lengthen unnecessarily the duration of the proceeding

o whether any step in the proceeding was improper, vexatious or unnecessary or taken through negligence, mistake or excessive caution

e aparty’s denial of or refusal to admit anything that should have been admitted

o the experience of the party’s lawyer

o the hours spent, the rates sought for costs and the rate actually charged by the party’s lawyer

FEE ITEMS PERSONS HOURS PARTIAL INDEMNITY ACTUAL RATE*
RATE

(e.g. pleadings, (identify the lawyers, (specify the hours (specify the rate being
affidavits, cross- students, and law clerks | claimed for each person sought for each person

examinations, who provided services in identified in column 2) identified in column 2)

preparation, hearing, connection with each
etc.) item together with their
year of call, if
applicable)
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* Specify the rate being charged to the client for each person identified in column 2. If there is a contingency fee arrangement, state the
rate that would have been charged absent such arrangement.

e any other matter relevant to the question of costs

LAWYER’S CERTIFICATE

I CERTIFY that the hours claimed have been spent, that the rates shown are correct and that each disbursement has been incurred as
claimed.

Date:

Signature of lawyer
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APPENDIX 3: NOTICE OF APPOINTMENT FOR ASSESSMENT OF
COSTS (FORM 58A)

[INSERT GENERAL HEADING AS DESCRIBED IN PART 4 OF THE GUIDEBOOK CALLED STARTING A
CIVIL PROCEEDING IN THE SUPERIOR COURT OF JUSTICE]

NOTICE OF APPOINTMENT FOR ASSESSMENT OF COSTS
TO THE PARTIES

I HAVE MADE AN APPOINTMENT to assess the costs of (identify party), a copy of whose bill of costs is attached to this notice,
on (day), (date), at (time), at (address).

Assessment officer

TO (Name and address of lawyer or party on whom notice is served)

APPENDIX 4: NOTICE TO DELIVER A BILL OF COSTS FOR
ASSESSMENT (FORM 58B)

[INSERT GENERAL HEADING AS DESCRIBED IN PART 4 OF THE GUIDEBOOK CALLED STARTING A
CIVIL PROCEEDING IN THE SUPERIOR COURT OF JUSTICE]
NOTICE TO DELIVER A BILL OF COSTS FOR ASSESSMENT

TO THE PARTIES

I HAVE MADE AN APPOINTMENT, at the request of (identify party who obtained appointment) to assess the costs of (identify
party entitled to costs and what costs are to be assessed) on (day), (date), at (time), at (address).

TO (identify party entitled to costs)

YOU ARE REQUIRED to file your bill of costs with me and serve your bill of costs on every party interested in the assessment at
least seven days before the above date.

Assessment officer

TO (Name and address of lawyer or party on whom notice is served)
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APPENDIX 5- CERTIFICATE OF ASSESSMENT OF COSTS (FORM 58C)

[INSERT GENERAL HEADING AS DESCRIBED IN PART 4 OF THE GUIDEBOOK CALLED STARTING A
CIVIL PROCEEDING IN THE SUPERIOR COURT OF JUSTICE]

CERTIFICATE OF ASSESSMENT OF COSTS

I CERTIFY that I have assessed the costs of (identify party) in this proceeding (or as may be) under the authority of (give particulars of
order or specify rule or statutory provision), and I ALLOW THE SUM OF $ ........ccooiiiiiiiieeeseeere ettt

(Where postjudgment interest is payable, add:)

THE COSTS ALLOWED IN THIS ASSESSMENT BEAR INTEREST at the rate of...........cccccoceeeee per cent per year commencing on
(date).

Assessment officer
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